From the moment Donald Trump was elected president, critics have anguished over a breakdown in constitutional norms. History demonstrates, however, that constitutional norms are perpetually in flux. The principal source of instability is not that these unwritten rules can be destroyed by politicians who deny their legitimacy, their validity, or their value. Rather, the principal source of instability is that constitutional norms can be decomposed-dynamically interpreted and applied in ways that are held out as compliant but end up limiting their capacity to constrain the conduct of government officials.
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INTRODUCTION
From the moment Donald Trump was elected president, critics have anguished over a breakdown in constitutional norms. Commentators of all stripes agree that "Trump's flouting of norms . . . has become a defining feature of his presidency," 1 perhaps even its "most consequential aspect." 2 New watchdog groups 3 and media projects 4 have been established to highlight the importance of unwritten rules and conventions for democratic governance, and to monitor breaches. "Suddenly," a New Yorker column remarks, "all we hear about is 'norms'-. . . norms violated, norms overthrown, norms thrown back in the faces of their normalcy. Not since 'Cheers' went off the air, back in the nineties, have we heard so much about Norms." 5 Concerns about a breakdown in constitutional norms long predate the Trump presidency, however. Allegations of norm violations were a staple of the Franklin Roosevelt 6 and Richard Nixon 7 administrations, for example, and Allegations of congressional norm violations have only intensified since the 1990s, especially from the left, as levels of polarization have increased and members of both parties have resorted repeatedly to constitutional hardball. 9 By the middle of the Obama presidency, these uncooperative dynamics had generated "a widespread fear that the breakdown of certain separation-of-powers conventions [was] contributing to a breakdown of our system of representative government." 10 If Americans "periodically (re)discover that U.S. constitutional law is heavily based on conventions or unwritten political norms," 11 they likewise periodically rediscover that some of those norms are subject to radical revision.
Following Philip Pettit, we can define informal norms as "regularities of behavior in a society" that do not have the status of law but that, "as a matter of shared awareness, most members conform to . . . , most expect others to approve of conformity or disapprove of non-conformity, and most are reinforced in this pattern of behavior by that expectation." 12 We can then define informal constitutional norms (hereafter constitutional norms) as that subset of informal norms that regulates the public behavior of actors who this-president-bucked-norms-and-fought-his-own-party-he-wasnt-named-trump [https://perma.cc/9TC4-8WDK].
7.
See, e.g., Mark P. wield high-level governmental authority, thereby guiding and constraining how these actors "exercise political discretion." 13 Many such norms overlap with what Commonwealth theorists refer to as constitutional conventions, or the "'unwritten norms of government practice' that emerge in a decentralized fashion and 'are regularly followed out of a sense of obligation but are not directly enforceable in court. '" 14 Given that all norms, by definition, enjoy a wide measure of approval within the relevant community and that constitutional conventions are widely believed to "vindicate basic purposes of the constitutional system," 15 the prospect of constitutional norms becoming destabilized is understandably concerning.
Yet as history demonstrates, constitutional norms are perpetually in flux.
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The principal source of instability is not that they can be disregarded or denigrated by politicians who deny their legitimacy, their validity, or their value-although these things do sometimes happen. Rather, the principal source of instability is that constitutional norms can be dynamically interpreted in a more or less restrictive manner, and at higher or lower levels of generality, and the potential for such reinterpretation puts ongoing pressure on the integrity of the norms and their capacity to constrain the conduct of government officials. This Article calls attention to that latent instability and, in so doing, begins to taxonomize and theorize the structure of constitutional norm change. We explore some of the different modes in which unwritten norms break down (or solidify) in our constitutional system and the different dangers and opportunities associated with each. Moreover, we argue that under certain plausible conditions, it will be more worrisome when norms are subtly revised than when they are openly flouted. This somewhat paradoxical argument suggests that many commentators have been misjudging our current moment: President Trump's flagrant defiance of norms may not be as big a threat to our constitutional democracy as the more complex, and longerrunning, deterioration of norms underway in other political institutions.
I. BREAKING DOWN NORM BREAKDOWN: DESTRUCTION, DECOMPOSITION, AND DISPLACEMENT
The language of norms "breaking down" masks a great deal of complexity. As a first cut at refining our conversations on the subject, we can distinguish among three basic ways norms change over time: when they are destroyed, when they are decomposed, and when they are displaced.
Norm destruction occurs when a norm is flouted or repudiated and, in consequence, ceases to exist, at least for a while. A classic example from American history involves President Franklin Roosevelt's disregard of the traditional prohibition, dating back to George Washington, against presidents serving more than two terms.
17 By Roosevelt's third and then fourth term in office, this highly salient constitutional norm appeared to have become a relic.
Norm decomposition occurs when a norm is interpreted or applied in ways that are held out as compliant but that, over time, substantially alter or reduce whatever regulative force the norm previously possessed. Daphna Renan, for instance, contends that within the executive branch, a commitment to "OLC supremacy"-according to which the Department of Justice (DOJ) Office of Legal Counsel (OLC) authoritatively resolves legal questions through written opinions-has been overtaken in the past decade by a "porous" set of practices that rely much less on OLC and much more on informal, interagency working groups. 18 No one ever made an explicit decision to jettison the old method of resolving legal questions. Yet as a growing number of White House and agency actions progressively shrank the sphere in which OLC exercises 17. See Whittington, supra note 13, at 1867-68 ("More than just an observed historical pattern, the departure of even popular presidents after a second term of office was taken to be normatively obligatory, central to the maintenance of the U.S. constitutional project."). at 809 ("While the myth of a supreme OLC dispensing formal legal opinions persists, the reality is a less insulated, more diffuse, and more informal set of institutional arrangements.").
binding authority, the relatively strict norm of OLC supremacy transformed, on Renan's account, into a relatively spongy norm of interagency deliberativeness. Norm destruction and norm decomposition are not strictly separate categories, but rather sit toward either end of a continuum of norm change. In an ideal-typical case of norm destruction, the preexisting pattern of behavior is openly and flagrantly renounced and never again restored. In an ideal-typical case of norm decomposition, the preexisting pattern of behavior is incrementally and imperceptibly tweaked until, at some point far down the line, the aggregation of all those tweaks yields a new normative pattern, one that informed observers would agree is a departure from the status quo ante. Most cases of norm change fall well between these poles. It is worth recalling in this regard that in the decades before President Roosevelt blew through the norm of the two-term presidency, the norm itself was becoming "increasingly murky" as new questions arose concerning nonconsecutive terms and partial terms of office. 19 An extreme case of norm destruction was preceded by a much more ambiguous process of norm decomposition. Moreover, as the next Part explains, there are multiple aspects of any given norm that may be contested at any given time and thus multiple dimensions to the destructiondecomposition continuum. We term these dimensions axes of instability. Although certain norms may be relatively stable over long stretches-and may even be internalized to the point that no one contemplates defying them 20 -the potential for endogenous change always exists and, for many norms at many junctures, is activated to some degree. Norms are constantly being composed, decomposed, and recomposed in our constitutional system. Informal norms may also lose force not because they are destroyed or decomposed, but because they are displaced by law. presidency again supplies an example, as President Roosevelt's breach of the norm led in short order to its codification in the Twenty-Second Amendment. 21 Additionally, institutions sometimes choose to displace their own norms. In the early 1970s, at the height of the executive branch's credibility gap and President Nixon's conflicts with the press, DOJ issued guidelines clarifying and formalizing its practice of limiting the number of subpoenas issued to journalists. 22 As these examples reflect, when norms are converted by judges, legislators, regulators, or constitutional amenders into legally binding directives, it is often in response to a perceived or feared breakdown. increasing breakdown of intragovernmental conventions of reciprocal cooperation between the parties . . . has brought about the explicit legalization and juridification of a number of executive-power questions that were previously within the domain of convention.").
drafters to be clear and precise; legal standards are designed by their drafters to be open ended and context sensitive. Yet in practice, as many scholars have noted, "these regulatory strategies gradually bleed into one another, as rules become riddled with qualifications and exceptions that reduce their clarity and standards become concretized through interpretations and understandings that reduce their flexibility." 24 So, too, can what were once crystalline informal norms ("Always consult OLC!") decompose into muddier formulations ("Consult OLC when feasible" or "Seek advice from some legal office"), and vice versa. The analogy is imperfect, though. Because most legal directives are promulgated through a formal process and then subject to interpretation within an established judicial hierarchy, there is often a canonical statement of a directive at its origin and a subsequent body of written precedent that can be consulted to assess whether the directive has become more rule-like or standard-like.
Informal norms, in contrast, generally arise as "the unplanned, unexpected result of . . . interactions," 25 and they may never be reduced to writing or brought before a body with acknowledged interpretive primacy. It therefore can be quite difficult to pin down what a norm prescribes or proscribes, beyond some core set of behaviors and expectations, or to determine how its current contours map onto those of prior iterations. Constitutional norms plainly do become more or less constraining over time as new actors apply them in new circumstances; like Renan has done in her study of OLC, 26 we can trace their decomposition and recomposition, as well as sometimes their destruction. But as compared to judicially enforced constitutional commands, their informality may make it harder to assess when a breakdown has occurred and to what extent.
II. BREAKING DOWN NORM BREAKDOWN: AXES OF INSTABILITY
We have suggested that constitutional norms are dynamic in nature and that norm decomposition is a pervasive phenomenon. 27 In more and less subtle ways, government officials are constantly reformulating, reinterpreting, and renegotiating their relationships with one another and with nongovernmental actors and institutions. Outright norm destruction, on the other hand, appears to be a significantly rarer phenomenon. As evidence of this, consider how frequently discussions of norm destruction in American constitutional politics turn to the same one example noted above: Roosevelt's election to a third presidential term.
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These two phenomena-the relative paucity of clear instances of norm destruction and the relative ubiquity of norm decomposition-are deeply related. If constitutional norms are constantly in flux and if perceived breaches trigger disapproval, as well as other possible sanctions, 29 rational politicians will generally seek to describe their own strategic behavior as consistent with prior practice. By the same token, their opponents will seek to describe that behavior as unprecedented. And because both sets of claims rest on "particular, contestable constructions of the past," 30 both may be plausible. Unambiguous cases of constitutional norm destruction are so rare, then, not only because of the pressures on government officials to comply with norms and to be seen to comply, but also because all judgments about norm following and norm violating are subject to such interpretive contestation (again, usually in the absence of an authoritative adjudicator). The best one can do in making the case for a "breakdown" is to try to offer a persuasive account of how contemporary patterns of behavior deviate from a larger historical pattern in which they are embedded. 31 But if we abstract from specific cases, we can also make some headway in elucidating the internal structure of norm breakdown. In particular, we can identify several axes of instability for any given norm, concerning (1) (3) when the norm is liable to be overridden. These axes largely crosscut the destruction-decomposition continuum, such that it is possible for a norm to be destroyed or decomposed along each axis. The axes themselves, moreover, are not fully distinct: They overlap with each other to some extent conceptually as well as in practice. We believe that it is nevertheless useful to pull them apart, to give a fuller sense of the varieties of norm breakdown. 32 The first, and often the most salient, axis on which norms can break down involves their content, or the particular behaviors that are believed to be required or prohibited. As British scholars have observed, "constitutional conventions . . . are beset with problems of defining their true content."
33 Some of these problems follow from the ineliminable potential for future vagueness and uncertainty that besets all norms. 34 Ever since the failure of President Roosevelt's 1937 plan to expand the Supreme Court by as many as six justices, for instance, many assume that there has been a constitutional norm against "court packing." 35 But what exactly does this disallow? While close replicas of Roosevelt's plan would pretty plainly violate any such norm, recent events suggest that it is less clear whether and how the norm applies to efforts to expand the size of lower federal courts. 36 More generally, changes to a norm's 32. To be clear, in laying out these axes of instability, we do not claim to be illuminating the notoriously difficult question of why unwritten norms arise and then persist or change. We hope to shed a little light, rather, on the more formalist question of how norms change. Moreover, when we refer to specific norms in the discussion that follows, we are not doing the hard work of historical-political sociology that would be needed to argue persuasively that these norms existed and have broken down or are breaking down. We are simply positing that these norms have evolved in the manner described, as a means of illustrating the different dimensions on which norms can be destroyed or decomposed. 38 even as senators from both parties continued to denounce their "excessive" use. 39 The norm against ready recourse to the filibuster lingered on, yet as the tool became increasingly useful to increasingly organized minority parties, 40 a long series of decisions by a long list of senators unsettled assumptions about how much filibustering was "too much" and watered down the norm to the point of near collapse.
A second axis on which norms can break down involves their coverage, or the identities of the actors whose behavior is regulated.
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While certain constitutional norms-such as cooperation or coordination equilibria in bilateral repeated games 42 -will tend to apply to a relatively fixed set of actors, the identity of the individuals subject to other norms may be more fluid, with potentially significant practical and political implications. Thus, a norm against "White House" interference with DOJ's criminal investigations could become substantially less constraining depending on which officials are review possible for a century and a half."). As this controversy reflects, debates over the content of a norm will sometimes involve debates over the norm's scope and how broadly or narrowly to construe precedents. Constitutional scholars likewise recently debated whether Senate Republicans' refusal to consider Judge Merrick Garland's nomination to the Supreme Court violated a norm of providing timely advice and consent on such nominations (or any number of more precise permutations of that norm considered part of the White House for purposes of the norm. 43 A more visible example of norm decomposition along this axis might be a declining sense that candidates for the presidency ought to be civil in their dealings with each other. 44 Even if understandings of what constitutes civility or incivility do not change, and the content of the norm against incivility remains stable in that sense, these particular actors may no longer believe the norm to be relevant to their own interactions, or relevant to the same degree as before. Still more dramatically, one could interpret various statements by President Trump suggesting that he sees himself as a world-historical figure whose greatness will brook no interference-that the standard rules of politics simply do not apply to him-as norm destructive along this axis.
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A final axis on which norms can break down involves their override conditions and the willingness of actors to derogate from the norms' ordinary strictures. As Adrian Vermeule has suggested, under certain circumstances "even genuine conventions" may be defeasible-may be openly "qualified, overridden, or breached"-without necessarily being destroyed or eliciting a severe sanction. 46 If changes in the institutional environment, the wider world, or the views of relevant segments of the public raise the expected cost of adherence to a norm, such circumstances may arise with greater frequency and thereby weaken the norm's regulative force. Over the course of his administration, for example, President Obama became increasingly willing to take measures that pushed the boundaries of executive power, on the theory that unprecedented obstructionism by congressional Republicans licensed or even required him to exercise particular forms of "self-help." 47 The intransigence of these Republicans and the frustrations of Democratic voters and legislators made it politically rational, from Obama's perspective, to reconsider a range of constitutional norms that were inhibiting government action as part of his "We Can't Wait" campaign. 48 Across both the Democratic and Republican coalitions, more broadly, the waning influence of traditional party insiders may be putting pressure on elected officials to rethink their compliance with norms of interparty and interbranch restraint in a growing number of situations. 
. Example
What conduct does the norm prescribe or proscribe?
A growing set of arguably irregular behaviors are claimed to be compliant.
Norm against "excessive" use of Senate filibusters
To whom does the norm apply?
A growing set of actors are claimed not to be subject to the norm.
Norm against "White House" interference with DOJ
When is the norm liable to be overridden?
A growing set of circumstances are claimed to justify qualifying or breaching the norm.
Norms against executive unilateralism during President Obama's "We Can't Wait" campaign Each of these axes of instability has an analogue in the context of legally binding directives, but the discrepancies between law and norms mean that they work in somewhat different ways. This difference is likely smallest along the axis of changed content. As already mentioned, 50 the literature on rules-standards convergence has shown how interpreters and enforcers routinely change the effective meaning of legal directives even in the absence of a formal amendment, so that, for example, a rule that says "Speed limit 55" comes over time to mean something more like "Do not drive recklessly and in any case don't exceed 70."
Legal instability based on shifting understandings of whom a law regulates is less common but not altogether unfamiliar. Consider in this vein recent debates over whether the federal antinepotism statute applies to positions in the White House 51 and whether the Constitution's Incompatibility Clause applies to the president or only to officers serving under the president. 52 Or consider the recent extension to same-sex couples of the constitutional right to marry. 53 Both the generality that is characteristic of promulgated law and the possibility of an authoritative interpretation of a law's reach by a body such as the Supreme Court or OLC, however, limit legal instability on this axis at any point in time.
Breakdowns based on shifting understandings of a law's override conditions are still less familiar, at least in the constitutional context. For it is a fundamental feature of contemporary American constitutionalism-and itself a constitutional norm-that "government officeholders and aspirants cannot, if they wish to remain politically viable, . . . admit to violating the Constitution, or even to having doubts about the wisdom of following the Constitution." 54 Although officials may well take liberties in construing any given constitutional provision, they virtually never suggest (explicitly, at least 55 ) that the Constitution's commands should be qualified, set aside, or breached in light of practical exigencies or changed circumstances. Thinking in terms of axes of instability, then, not only allows us to begin to taxonomize norm breakdown; it also allows us to clarify a number of similarities and dissimilarities between legal change and norm change. And with this finer-grained picture of the latter phenomenon in view, we might begin to refine our judgments about specific cases. In particular, we might gain some purchase on the question of what sorts of norm breakdowns ought to worry us most, and under what circumstances.
III. SOME NORMATIVE IMPLICATIONS OF NORM INSTABILITY
Our most basic evaluative claim is that it is difficult to make strong normative claims about norm stability or instability in the abstract. After all, the mere fact that members of a community conform to certain behavioral regularities and disapprove of nonconformity does not make those behavioral regularities good. At points in American history, perhaps including the present, constitutional norms have helped entrench everything from white supremacism to patriarchal gender relations to the marginalization of the poor. 57 Moreover, the observation that many of today's constitutional norms are very different from those that obtained at earlier points in American history 58 should caution against a too-easy assumption that prevailing practices are desirable or that their breakdown would necessarily be regrettable. 59 57. For instance, to the extent that there is a constitutional or political norm against officeholders' labeling racism as such except in the most extreme circumstances, it will tend to legitimize and reinforce various forms of racism, especially structural racism. Democracy, in the words of political theorist Corey Robin, is among other things "a permanent project of norm erosion" 61 -and, we would add, norm reconstruction.
Even so, one might believe that there are important general advantages to norm stability. Norm stability could be defended, for instance, on Burkean grounds.
In Anthony Kronman's telling, Burke subscribed to "the ancient . . . idea that the past has an authority of its own which, however circumscribed, is inherent and direct rather than derivative." 62 The mere existence of a norm, on this view, provides a presumptive reason to preserve it. Sounding a Burkean note, leading theorists of constitutional conventions have suggested that deviating from them amounts to "a breach of 'constitutional morality'" 63 or a failure of "institutional citizenship." 64 Related to the Burkean rationale might be an Oakeshottian one, or the idea that the rejection of prevailing rules in favor of something "better" represents a form of epistemic hubris, one that mistakenly applies abstract reasoning when practical reasoning is called for and thereby threatens to bring on a much worse state of political the agency and contingency that have factored into that change . . . is a useful corrective to accounts of politics that treat extant institutional arrangements as inevitable. )). This suggestion is especially plausible when the convention violator has benefited from others' adherence to the convention in the past; such cases may implicate not only considerations of institutional continuity and functioning but also the internal morality of promise keeping, even if the promise is only implicit. From an external perspective, however, if the bargain reflected in a constitutional convention seems likely to generate bad policy or like a cartel deal, it is unclear why anyone who is not party to the bargain would be morally committed to its maintenance. 64. Siegel, supra note 15, at 189. affairs.
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One might accordingly assume that, all else equal, more norm instability is clearly worse than less norm instability and that norm destruction is clearly worse than norm decomposition. Norm destruction can upend settled behavioral patterns quickly and dramatically, as in the case of President Roosevelt's third term. Norm decomposition occurs relatively quietly and incrementally-indeed, those who are reinterpreting the norm will tend to deny that any change is occurring-and thus the damage to constitutional expectations and small-c conservative values may be relatively modest. This is not wholly off base. We do not dismiss the content-independent rationales for norm stability, nor do we deny that there are good reasons to be concerned about norm destruction. Such concerns may be especially acute when it appears that a norm is being undermined out of narrow personal or partisan self-interest. But the dynamic character of constitutional norms does provide some reason to be skeptical of theories that would valorize constitutional norm continuity as such. Given, for example, the way in which norms about acceptable levels of legislative obstruction by the minority party have fluctuated throughout American history, 66 it is not clear why a maneuver that departs from the immediately preceding period's patterns of obstruction should cause alarm on that basis alone.
In addition, and somewhat paradoxically, if one is enamored of a constitutional norm in its current form-or, at least, if one thinks that it is superior to the likely alternatives-then spectacular efforts to destroy that norm may be less troubling than subtler efforts to decompose it. The basic reason is To make a case for the inherent social value of norm stability, and therefore for the inherent undesirability of norm erosion, one must point to virtues that are not contingent in this way. 66. See CHAFETZ, supra note 59, at 280-90, 296-301; Chafetz, supra note 30, at 111-19. that behaviors seen as flouting a constitutional norm will almost invariably have greater salience, both among political elites and the public at large, than incremental revisions or refinements. This salience differential means that a norm flouter is highly likely to face questions from, and to have to offer justifications to, her political opponents. Such critical dialogue is less likely to be sparked by norm decompositions, which, as discussed above, are generally asserted to be norm compliance. Insofar as vigorous public debate improves decisionmaking, apparent attempts to destroy a constitutional norm may produce better or more democratic outcomes than attempts to modify its content or coverage.
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Related to, and enabled by, the greater salience associated with norm flouting is the greater likelihood of backlash. This backlash could take any number of forms, from media outcry to protests in the streets to the use of institutional leverage by other government actors (including by displacing the imperiled norm with a binding legal directive); and it could be sited in any number of institutions, from civil society groups to the courts to the legislature. The typically greater transparency and simplicity of norm destruction are thus valuable not only in themselves, from the perspective of public comprehension and deliberation, but also instrumentally for triggering sanctions. Publicitydependent enforcement mechanisms are unlikely to work as well in cases of decomposition.
For a simple set of reasons, then, norm-decomposing maneuvers may in many instances be more worrisome than norm-flouting maneuvers. Only the latter reliably generate their own correctives. 68 We believe this argument has 67. This is loosely analogous to David Dyzenhaus's argument that legal grey holes-situations in which "there are some legal constraints on executive action . . . but the constraints are so insubstantial that they pretty well permit government to do as it pleases"-can be even worse than the "lawless void" of black holes. Moreover, because there is no bright line separating destruction from decomposition, political struggles over allegedly counternormative behaviors not only will be shaped by perceptions of whether those behaviors amount to destruction or decomposition, but also may shape those very perceptions. Second, norm flouting and norm decomposition need not be mutually exclusive. If the flouting of one set of norms by one actor leads that same actor or her political allies to engage in more opportunistic behavior with respect to other norms-if it complements rather than substitutes for decompositionthere may be cause for greater, rather than lesser, concern. On the other hand, insofar as norm flouting generates broad critique and backlash, norm decomposition that is coupled with norm flouting may actually be less successful than norm decomposition on its own, depending on partisan and ideological alignments.
Third, flouting can succeed. If desirable norms are flouted frequently enough with enough success, we have a significant problem no matter how transparent the flouting or how vigorous the backlash. And one might wonder whether various attributes of today's political and informational environment, such as high levels of partisan polarization or the rise of media "filter bubbles," have decreased the odds that the flouting of desirable constitutional norms will be effectively repulsed.
As this last complication implies, the argument that constitutional norm decomposition is more worrisome than constitutional norm flouting will hold only under certain sociopolitical conditions. Specifying these conditions in any detail would be an enormously challenging, multidisciplinary task. But at a minimum, the argument presupposes that democratic institutions are in reasonably good working order, with basically functioning electoral systems, a strong press and civil society, and dispersion of power across government not necessarily one or the other. Virtually any constitutional convention has the potential to take on an "extragovernmental" dimension if a high-level official sets out to destroy it, as in our political culture such efforts are apt to arouse public opinion.
bodies. If these baseline conditions fail, the mechanisms of deliberation and disputation are far less likely to materialize and far less likely to have any impact if they do.
As the next Part explains, the experience of the first year and a half of the Trump administration suggests that these baseline conditions continue to obtain in the United States. This is consistent with Aziz Huq and Tom Ginsburg's conclusion that the United States has relatively strong legal and institutional safeguards against what they call "authoritarian reversion," involving "a wholesale, rapid collapse into authoritarianism."
69 Instead, Huq and Ginsburg contend, the more plausible danger in the United States is "constitutional retrogression," involving an incremental "decay in [the] basic predicates of democracy," such as "autonomous bureaucratic capacity" and a "shared epistemic foundation." 70 The irony here is that if explicit efforts to destroy constitutional norms in America today are less dangerous than many assume, seeing them as a fundamental threat to the republic is apt to distract us from other risks and thereby make efforts to decompose constitutional norms even more dangerous.
IV. REASSESSING THREATS TO CONSTITUTIONAL NORMS IN THE AGE OF TRUMP
Let us now bring the analysis fully up to the present: What does our account of norm breakdown suggest about constitutional norms in the age of Trump?
Descriptively, President Trump's critics are not wrong to insist that he has flouted a large number of norms.
71 Yet given our skepticism about strong versions of theories that venerate constitutional norm stability as such, 72 we believe that the more important criticisms look to the substance of his transgressions. In other words, if Trump's defiance of constitutional norms is unusually disturbing, it is not so much because these norms are norms as because they are beneficial. Without delving too deeply into political or moral theory, we think we can safely say that it is bad for a president or presidential candidate to: lie constantly, 74 deny the validity of fairly administered elections, 75 threaten to jail political opponents, 76 maintain business interests while in public office in a manner that invites foreign governments and political allies to funnel money toward those interests, 77 make racist remarks and wink at white supremacists, 78 strive to delegitimize the press, 79 invite a foreign government to interfere in American electoral processes, 80 appoint unqualified friends and family members to important government positions, 81 and so on. Individually, these violations of unwritten rules are dismaying. Combined, they amount to a wholesale assault on the ideal of a constitutionally restrained and responsible executive. President Trump, we might say, is a constitutional norm flouter par excellence. At the same time, and as our analysis in the preceding Part would predict, Trump's presidency has been marked by impassioned resistance to his norm flouting. By a variety of metrics, many civil society organizations are stronger than they have been in quite some time, in a manner attributable to-and facilitative of-pushback against President Trump. Daniel Dale, the reporter who has most assiduously tracked Trump's lies, 82 is emphatic that the lies "haven't worked," given, among other things, polling data that suggest Americans overwhelmingly view Trump as untrustworthy and have become more accepting, not less, of Muslims and other groups he has denigrated. 89 leading some to conclude that judges are part of a "legal resistance" against Trump. 90 Despite the fact that Republicans control both the House and the Senate and are continually charged by Democrats with partisan obsequiousness to the president, Congress has been an additional (if uneven) site of resistance. This has taken forms ranging from new economic sanctions on Russia passed by nearly unanimous majorities in both chambers as punishment for Russia's pro-Trump electoral meddling, 91 to resolutions that convey disagreement with the president's foreign policy provocations, 92 to oversight hearings that have damaged his public standing, 93 to refusals to confirm some of his preferred personnel. 94 Nor is the governmental resistance limited to federal institutions. For instance, state officials have brought some of the leading lawsuits against the administration; several state legislatures are considering more aggressive measures, such as requiring presidential candidates to disclose their tax returns as a condition of ballot access; 95 and at least one state is conducting its own investigation into Trump's business dealings. 96 Voters, too, have gotten in on the act. If some of President Trump's supporters thrill to his norm transgressions, elections since November 2016, both special and regular, have demonstrated widespread discontent with Trump and his party. 97 Relatedly, Republican members of Congress (including the Speaker of the House) are retiring in droves, 98 while Democrats are experiencing a banner recruiting season, 99 spurred in part by new groups like Run for Something. 100 Largely as a consequence of these interrelated developments, Trump is by many measures "a weak president," if not "on the brink of a failed presidency." 101 Given their control of all three branches of the federal government, Republicans have accomplished remarkably little thus far in Trump's tenure, and those accomplishments they can point to-judicial appointments and tax cuts, primarily 102 -are the sorts of things any Republican leaders would have done. In short, the perception that President Trump is an extraordinary norm flouter has helped fuel an extraordinary pushback, which has had significant success. 103 It is, of course, too early to tell how the remainder of Trump's presidency will play out. If Trump is reelected, certain constitutional norms might well be upended in the process, although this would depend on a close reading of how he actually behaves in his second term and what effects that behavior has. At this writing, however, the evidence surveyed in this Part suggests that many of the constitutional norms Trump has tried to destroy may emerge not just intact but stronger for it.
By contrast, some of the norm decomposition transpiring in Congress and in state legislatures has generated less public pushback and-partly for that very reason-likely poses the more serious threat to our constitutional future. As we argued in Parts II and III, the line between norm adherence and norm decomposition is irreducibly a matter of interpretation, and every norm is subject to walking that line. But even still, there is a case to be made that various constitutional norms are in the process of unraveling in especially worrisome ways that have little to do with President Trump. Or rather, the decomposition of these norms predates and to some extent helps explain Trump's political ascent; he is more symptom than cause of the democratic decay it reflects. 104 effective constitutional governance. Within each category, however, a complex chain of behaviors has arguably already drained pertinent norms of much of their regulative force. And with some partial exceptions in areas such as gerrymandering, this has happened largely without triggering bipartisan condemnation, robust countermeasures, or sustained public debate.
CONCLUSION
This Article has sought, primarily, to illuminate the structure of constitutional norm breakdown. We have tried to show that distinguishing norm destruction from norm decomposition and appreciating the multiple axes of norm instability can go a long way toward clarifying how unwritten rules and conventions do and do not change over time. Building on this conceptual framework, we have further argued that when one believes some existing constitutional norm to be desirable, in many cases-indeed in most cases-one ought to be more concerned about its being incrementally revised than about its being openly flouted. And this, in turn, suggests a somewhat surprising lesson: President Trump's most significant legacy for the evolution of constitutional norms may not be that he laid waste to so many of them, but rather that he obscured where the real normative decay was occurring. Insofar as there is an economy of outrage in American politics and civil society, that economy strikes us as overly fixated on President Trump himself.
If we are right about this, it would seem to counsel not only new forms of political mobilization but also a new focus for public law scholarship. While perceived attempts to destroy constitutional norms will continue to demand (and, by their very nature, receive) critical attention, our analysis implies that constitutional scholars could bring their distinctive expertise to bear by identifying and explicating ongoing constitutional norm decompositions-a task that often requires significant historical perspective and institutional acumen.
112 Given the inherent instability of such norms, scholars could add still more value by offering explicit normative critiques or defenses of particular formulations of the practices in question. Dealing effectively with norm change a417a8afb212.html [https://perma.cc/DPN5-CC2R]. The fact that many committed citizens-ourselves included-find felon disfranchisement laws to be morally and democratically repugnant only proves our point in Part III about the limits of contentindependent analyses of norm breakdowns. 112. For an important recent study in this mold, see generally Renan, supra note 18 (documenting decomposition of the norm of "OLC supremacy").
